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I.’IA H A N D  D E L  I C’ER Y 

Ms. Marlene H. Dortch 
Sccretary 
Federal Communications Coininission 
Thc Portals 
445 12th Street, S.W. 
Washinglon, D.C. 20554 

Re: ET P w l e  Notiticalion 
MB Docket No. 02-277 and M M  Docket Nos. 01-235,01-317 and 00-244 
2002 Biennial Regulatory Review oithe Commission’s Broadcast 
Ownership Rules and Other Rules 

Dear Ms. Dortcli: 

On April 16, 2003, Alexander Netchvolodoff, Scnior Vice Presidenl of Public Policy, and 
Alcxandra Wilson, Vice President of Public Policy, for Cox Enterprises, Inc. (“Cox”) and the 
undersigned, counsel for Cox, inel wilh Ken Ferree, Chielof the Media Bureau. At this meeting, 
we discussed the arguments set forth in Cox’s Comments and Reply Comments in the above- 
I-cfcrcnced Iproceeding. Wc also provided Mr. Ferree with a copy o f  Cox’s written ex parte 
prcsentation. previously submitted for the record on March 13, 2003, that summarizes Cox’s 
arguments. For convenience, a copy of that presentation is enclosed hereto. 

Pui .s~ ian~ to Scction I .  I206(b) ofthe Coinmission’s rules, an original and one copy of this 
lcltcr and enclosure are being submitted to Ihe Secrelary’s office for the above-captioned docket, 
and a copy i s  being providcd lo Mr. Ferree. Pursuanl to the Commission’s Notice ofproposed 
Kulcwidirig in this proceeding, copies also are being provided to Ms. Mania Baghdadi, Ms. 
Linda Senecal, and Qualex International. Should there be any questions regarding this filing, 
pleilsc contact the undersigned. 

Respectfully submitted, - 

T+ To-Quyen Truoiig 

Enclosure: 
cc: W. Kcnneih Fence, Esq. 

Mania Baghdadi, Esq. 
Liiitla Senccal 
Qualex International ( 2  copies) 



C o x  Enterprises, Inc. 
Writtcn Ex Parte in MM Docket Nos. 02-277, 01-235, 01-317 and 00-244 

What thc U.C. Circuit Hm Said: 

'Tlic national broadcast cap and l l ie local broadcast ownership rules "are not closcly 
rclalcd analytically. and ciicli type of rule raises tliffcrent public policy 
consiilc'rations. Accordingly. rctcntion of tlie 35% national cap is not inconsislent 
will1 irclar;ation ot'tlic local ownership rules. Fox. 280 F.3d at 1044. 
'Ihc ('iininiissjon inus l  inaintiiin analytical consistency in analogous proceediiigs and 
prti\ idc ii rcasoncd basis l'or m y  apparent inconsistencies. Fox, 280 F.3d at 1044-45; 
Si~7chir. 284 F . 3  162-65. I'ursuant to this consistency requirement: 

l'lie Coinniission int ist  provide a reasoned explanation for its departure from 
the 1984 R e p r l  finding that the rule could safely he eliminated. 
I'lie Commission's analysis of the impact o t  the national cap on diversity must 
l~ consistent with the court's decision i n  Tim Warner I1 and the 
C'oinmissim's own I'ro,qrirnz Acce.s.c 0rrk.r  
'l'tic Commission cvnnot i-etain the newspaper-broadcast cross-nwncrship 
proliihitioii wliilc other local rcstrictions (c.g., broadcast duopolies and cable- 
hroiidcast cross-ownership) are relaxed or eliminated. 

.. 
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What thc D.C. Circuit Hoc Not Said: 

I hc cciul l  liiis no1 limited the C'vmmission to only statistical evidencc or the rcsulls of 
empirical studies \ Y I I C I I  conducling i t s  iricdia ownership analysis. lndeed. the APA 
rcqtiircs the C:ummission to coiisider all tlie record evidence (including real-life 
exainplcs. not ,just stiidics and stiilistics) and apply ils expertise and predictive 
reasoning,. parlicularly wlieii addressing public pol icy goals embraced by Congrcss 
Ihnt  are "elusive" or %)t easily tletiiied." Sinelair, 284 F.3d at 159-60. 
' I ' l ie coiirt l i i is already rejected l l i e  nctworks' argument that the existence ot'the 
aiititrtist la\vs. and incrcases i n  competition and diversity ol'inedia outlets since 
;dolition 01' tlic natioiial cap. inandate relaxation or rcpeal of the cap. Fox-. 280 F.3d 
a1 1045-47: ,wi, r d s o  Tzwner I / ,  520 1J.S. at 194; Program Acce.s.r Order, I7 FCC Red 
ai  I2 141 11. 138. Instead. the court has tasked the Coinmission with evaluating 
wlidlicr the record rvidencc demonsti-ales that the cap should he retaincd to prcserve 
coinpetitioii. divcrsiry ; i i i c I /oL localism. the three policy pillars codilicd by Congress in  
thc (:viniriunicalions Act. /'ox, 280 F.3d at 1052-53. 

lasucs and Evidcncc fgizorrd by thc Networlts: 

' l . 1 1 ~  iicIwii.l<s gciici-ally have iyiarctl the record ebidcnce demonstrati~~g that: 

, 111 l l ic wake ol'carlier broadcast deregulalion. including C:ongress's decision in 
I'190 to raise the nat iona l  cap from 25% to 3 2 4 ,  t l ic nelworlts have extended 
llicii. web ol'iiietlia ownrrsliili intcrcsts. dI-aInaticaIly increasing the networks' 



incentive iind ability Lo distribute their iiatioiialized programrniiig across n 
\ x i c t  y 01' m c d  iii I>latfoi.ins. 
'l'hi. ncl \wr l is '  o\,erriding incentive to piirsuc their national distribution 
agcncla liits :~d\crsely a i kc t cd  Local hr.otrdccci.~l airtliencc~s, because O&Os. and 
iiici.i.asingl!, aflil iates. are forced to promote the networks' national agenda 
ratlhcr than ti,cusiiig on local viewer needs and tastes. 
rhc iictworl;s' pursuit ol 'their national distribution agenda also has adversely 

;If'fccted Loc . i i /  c. t ih/c ( ' 0 I I . S I I I I I l ' K Y .  bccausc the networks have used 
ictriinsinissioii consent negotiations tu Icvcragc their large and powerful 
lootprint of O & O s  lo secure carriage of network-affjliated cable networks in 
compensation tleals that  rcducc local consumer choicc and increase cable 
I i l t C S .  

Inci-easing the nalional cap mould cxponcntinlly increase the tielworks' ability 
kr pursue Ilicir inationill distribution agenda to the detriment of local broadcast 
;ind cable ad iences .  mid undermine the local broadcast licensing scheme 
cstabl is l icd I)y ('ongrcss as an essential part of our national discourse and 
letleral system 0 1  gcrvernincnr. 

:I 

..-I 

'I I ir ncI\vorl is' sole k h i t l i i l s ~ ~  to thcsc arguments are: 

(:> ( ' O I I , Y I I I ~ C I . , Y  1 ' U I i  ~ r l ~ i w y ~  /urn  to o/her mcdiu ourLe/.c - an argument that the Fox 
court already litis explicitly x jcc ted (/70x. 280 P.3d at 1045-47); 
(COY t r / . so  OM' I I .Y  mul/ip/e inetlitr inti,re,s/,\ ~ :i fact which i s  irrelevant to this 
lprocccding since Cox. as ail operator of local inicdia outlets. is structtirally 
tlillct-ent and. unlike the networks. does not have a national program 
tlislribution agcncla; a i d  
Om, 0J /he fiiiii. ~ / j ( w  n c m o r k . ~  (Ui.~nc.v/-3B(~ hu .~  ad(ip/ed upruclicc of' 
o/fi,i.in,y ( I  cii.vh ol/i,r-ncr/ice during i-elrunsmis.sion con.tcnt negoliurions ~ a 
p i x t i e r  that I I i s n e y / A K  indisputably did not employ in i ts retransmission 
consent negotiations with Cvx ,  that was not employed by the other networks 
in  IIicii- tlcalings with Cox. and that is beside the point in any event. 
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'Tlie i ie tuor l<s also completely ignore the extensive cvidence submitted by 
N A S N N . 4 B  and ('ox dtmons1rnling that (I) independent affiliates, not O&Os, play a 
ci.itical role i n  influencing network programming decisions by representing 
c t immi i i i i t~  v i cwpo ink  ( 2 )  alliliates, not O&Os. rcsisr network practices (such as 
ci.os.;-proinotions a i d  I-epurposiilg) that proniotc the networks' national distribution 
agetitla a t  t l ie  expense oi'local audiences; and (3) aftiliates. not (:)&Os. scrvc as 
Inhoi.alories tor exp~ri i i iei i tat ioi i  and innovation. 

Iswcs That thc Networks Attempt to 0h.scurr: 

(h i  Ilit. IC& subst: inl i \w poinis on which they have engaged, the networlts linve 
a l te inp lcd to rih.iciirc, [ l ie rcii l  issue hcihre tlie Comniission: 



‘.I ‘ l ’ l ic netwcirks embrace an o w l y  narrow concept of “localism” (equating 
localism witli locally produced conlent or local news) that is unsupported by 
precedent and directly contradicls the networks’ broad concept or  “diversity” 
~ h a l  thcy simultaneously urge upon tlic Commission. 
l’ocusing narrowly (and irrelevantly) on local neus programming, the 
iiet\vorlis assert that O&Os ail. “significantly more” of such programming 
(.30?6) than aI‘filiates, when i n  fact there is no dil‘ference between O&Os and 
affiliates when [;‘ox news pi-ogrammiog is appropriately subtractcd from the 
equation. Similarly, nlthough localism is: again, not defined by the qualily of 
Iwiil news. indcpcntlcnl researchers such as thc Project for Exccllcnce in 
.Inurnalisni have tound tliat affiliates produce higher quality newscasts than 
()tk(~h. and that afliliales operating cross-owned newspapers pwduce the 
Iiighest cquality ne 

I lir networlts also attenipl Lo equate -‘localism” with local ownership, when in 
llict tlie geographic locatioti ofthe station owner is irrelevant. The critical 
cIuesIiciii is \bliether the station bases its pi-ograninjng decisions on local 
audience inIcrcsts. o r  whether the station i s  largely driven by the national 
prograiii distributiori agenda of its corporate parent. even at the expense o f  
Iuc111 uudience inrerests. 
OII the issue ol‘ preemptions. tine networks have deliberately ignored the 
I U “ s  staled expectatioti that  thcy submit into the record systematic data 
ctiiiccrning prcciinp(ion patterns over t ime. Instead, the networks have 
inti.otluccd only  selective pi-inie-time lprceiiiption data from a single year 
(1001 ) that t l ie C‘ommission inust assume presents the best case possible for 
i l ic nctworlts. Y c l  e\’en using the networlis’ own flawed databases. affiliates 
131-ecnipt ncli,\ui.h prilnc-limc pwgrannnning hetwcen 40% to 279% more often 
Illan O&Os ~~ a diffei.cnce tliat the networlis inexplicably describe as being 
“cvcr so sliglil”. (Query  Inow tlie t ietuocks can describe the alleged 30% 
tlin‘crcnce in h e  amount of‘ local ncws carried by O&Os vs. affiliates as 
-‘signilicant,’- hut tlie 40 to 270%1 cliI~‘Crciice in preemption patterns as “ever SO 

SI iglit.”) Mol-cover. tlie Ihr more reliable preemption data submitted by 
NASNNAR i-e\eals (I) [hat the averagc number of total hours preempted by 
at‘filiates is 3 to j 5 t imes greater tliaii the number ofprime-time preemptions 
ireported by l l ic  nctworlts. and (2) that affiliale preemptions have been driven 
h w i i  ovei- time uitdcr uiirclcnting iet\vorlt pressure. 

:~: 

Conclusion: ‘The D.C. Circuit already has rqjected the very arguments repeated by 
the nctworks on remand for relaxation or  rcpeal of  thc national broadcast cap. 
I n c l ,  the nehvorks have not rehutted the ovenvhclming factual evidence submitted 
in this proceeding that thc cap i s  necessary to protect competition, diversity and, 
niost importantly, localism, a bedrock principlc of the statutory licensing scheme for 
hroadciisting codified by Congress in thc Communications Act. 


